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Statement of the Case. 

This case is here on appeal from a judgment of the 
Supreme Court of the District of Columbia against 
the appellant, plaintiff below, and in favor of appellee, 
defendant below, in an action at law. 

Plaintiff brought suit upon four promissory notes 
bearing various dates, aggregating $6,651.00,’ all of said 
notes being made by the defendant to the order of 
himself and endorsed by him in blank arid in turn 
also endorsed in blank by the Terminal Commercial 
and Savings Bank. (Rec., pp. 12-14.) 

I 

Defendant filed a plea in which he alleged that 
these notes ^Vere without consideration ;and solely 
for the accommodation of the said^^ Terminal Commercial 
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and Savings Bank and that the plaintiff was not a 
holder for value. (Rec., p. 6.) 

The case came on for trial on March 16, 1926, before 
Mr. Justice Hitz, trial by jury having been waived by 
stipulation of the parties (Rec., p. 7). At the trial it 
appeared that the Terminal Commercial and Savings 
Bank, desiring to liquidate its affairs, on January 19, 
1924, entered into an agreement with the plaintiff 
bank (Rec., p. 15), whereby it, the Terminal Bank, 
as party of the first part ''sells, transfers, assigns and 
conveys to the second party (plaintiff herein) all of its 
notes, ledger and other accounts, choses in action, bills 
receivable, real estate . . . and all other assets, 

real, personal and mixed, of every kind and character, 
wheresoever the same may be, with full power and 
authority in the second party to receive, sell, collect, 
convey or make other disposition of the same upon 
such terms and conditions as to price and otherwise 
that the second party may deem best and fit, in the 
discharge of its duties in this agreement assumed. 
And the first party hereby further agrees, through its 
proper officers, to indorse, transfer and assign any and 
all of the Said assets, and to execute by and through 
its appropriate and legal officers a good, sufficient 
and valid deed of conveyance to the real estate de¬ 
scribed below, and to make such other and further 
assurances as the second party may from time to time 
require of it.” 

The plaintiff, in said agreement, "agrees and covenants 
to take, receive, collect, dispose of and administer said 
assets but with no liability on account thereof, except 
for wilful misconduct or bad faith on its part, and 
apply the proceeds derived therefrom to the extent 
to which they will be sufficient for that purpose, to the 
payment of the following obligations in the order 
following, to wit: 
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‘^(a) To the payment of all expenses, costs, 
charges by it incurred in the performance of its 
said duties, and a reasonable fee to its counsel 
for services in this behalf, the payment to itself 
of an amount equal to five per cent of the face 
value, as per schedule attached, of the assets 
actually turned over to it. ' 

“(b) To the payment to the Commercial 
National Bank of Washington of six per cent 
interest on the amount of deposits and; liabilities 
enumerated in Schedule 1 until the same shall 
have been paid in full out of the assets of the 
party of the first part. The party of the first 
part shall receive credit upon this interest 
charge for all earnings on the assets turned over 
to the party of the second part under the pro¬ 
visions of this agreement. 

“(c) To the payment in full of the amounts 
due depositors of the first party. 

“(d) To the payment and discharge of the 
other outstanding obligations of the first party 
as itemized and enumerated in a schedule at¬ 
tached to this agreement, as a part hereof, and 
marked 'Schedule No. 1.’ 

“(e) To pay the balance of said net; proceeds, 
if any, ratably, to the first party’s stockholders 
of record on this date, or their proper assignees.” 

The plaintiff, in said agreement “FURTHER 
AGREES AND COVENANTS TO GUARANTEE, 
AND DOES HEREBY GUARANTEE, THE FULL 
PAYMENT OF THE AMOUNTS DUE THE DE¬ 
POSITORS AND THE OTHER INDEBTEDNESS 
OF THE FIRST PARTY, SET OUT AND ENUM¬ 
ERATED IN THE SAID SCHEDULE NOi 1.” 

The notes in suit were turned over to the plaintiff 
along with the other assets of the Terminal Bank with 
the representation of the officers of the latter bank that 
there existed no defense to them and were accepted by 
the plaintiff with that assumption. (Rec., p. 20.) 
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It further appeared from the evidence that the 
amount paid out by the plaintifi’ under the agreement of 
January 19, 1924, exceeded by the sum of 830,253.55, 
the amount which it received as the proceeds of the 
assets of the Terminal Bank. (Rec., p. 19—Testimony 
of Hack and Baden.) 

The defendant offered testimony tending to prove 
that he had received no consideration for the notes but 
had given them to one Dr. Lockwood as Vice-President 
of the Terminal Bank for the accommodation of that 


bank. (Rec., pp. 22-24.) 

The plaintiff then offered evidence tending to prove 
that the proceeds of the note for .$4,000, dated De¬ 
cember 28, 1923, passed to the credit of defendant upon 
the books of the Terminal Bank, and that the note for 
.$824, dated December 18, 1923, was a renewal note, 
the proceeds of the original note also passing to the 
credit of defendant upon the books of the Terminal 
Bank. (Rec., p. 23.) 

The case was taken under advisement on March 16, 
1926, by the trial justice, who, on December 23, 1926, 
entered findings of fact, to each of which the plaintiff 
noted an exception “on the ground that the evidence 


in the case was insufficient in law to justify such finding,’’ 


(Rec., pp. 8-9), thus preserving for review, under the 
provisions of Sections 70 and 71 of the D. C. Code, the 


c|uestion here presented. 

The findings of fact (Rec., pp. 8 and 25), are as follows: 


“1. That the notes here sued upon were made, 
endorsed and delivered bv the defendant Me- 
Candlish, without consideration to one Lock- 
wood, and for his accommodation, he being 
known to McCandlish both personally and as 
an officer of the Terminal Bank. 

“2. That the plaintiff Bank, present holder 
of said notes, is not a holder thereof for value. 

“3. That the plaintiff Bank, as liquidating 


f 



5 


agent for the liquidating Terminal Bank, re¬ 
ceived the notes in suit along with other assets 
for purposes of liquidation.” ; 

From a judgment for defendant entered upon these 
findings, the case is here on appeal. ; 

I 

Assignments of Error. 

1. The trial court erred in entering judgment for 
the defendant on the findings of fact by the ^court. 

2. The trial court erred in not entering; judgment 
for the plaintiff upon the findings of fact by' the court. 

3. The trial court erred in entering finding of fact 
No. 1. 

I 

4. The trial court erred in entering finding of fact 

No. 2. ’ ^ 

5. The trial court erred in entering finding of fact 
No. 3. 


ARGUMENT. 

The principal question presented by this appeal is 
whether the plaintiff under the undisputed facts in 
this case is a holder for value of the notes here in suit, 
a question involving the application of certain pro¬ 
visions of the Negotiable Instruments Act of vital im¬ 
portance to the plaintiff in the conduct of its banking 
business, and to all other holders of negotiable paper. 
However, as there are a number of other points to be 
considered, some of a technical nature, and some 
going to the merits, we prefer to discuss the assignments 
of error in logical and numerical order rather than in 
the order of relative importance. 
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1 . 

Assignments of Error Nos. 1 and 2. 

The trial court erred in entering judgment 
for the defendant on the findings of fact by the 
court. 

‘‘2. The trial court erred in not entering judg¬ 
ment for the plaintiff upon-the findings of fact 
by the court.” 

These two assignments raise the technical question 
of the sufficiency of the findings of fact by the court 
below to support a judgment for defendant, and will 
be considered together. 

Assuming for the purposes of this argument that 
the finding that defendant gave these notes to Dr. 
Lockwood for the latter's accommodation is supported 
by evidence: and also assuming for the same purpose 
that the plaintiff is but the liquidating agent of the 
Terminal Bank; nevertheless judgment upon the find¬ 
ings should have been entered for the plaintiff. The 
mere fact that defendant received nothing and plaintiff 
gave nothing for the notes as found by the court below, 
does not constitute a defense to this action unless it 
further appears that the Terminal Bank was not a 
holder for value. 

Section 1333 of the Code of Law for the District of 
Columbia, reads as follows: 

‘^^EC. 1333. ACCOMMODATION PARTIES. 
—An accommodation party is one who has 
signed the instrument as maker, drawer, ac¬ 
ceptor, or indorser, without receiving value 
therefor, and for the purpose of lending his name 
to some other person. Such a person is liable on 
the instrument to a holder for value, notwithstanding 
such holder at the time of taking the instrument knew 
him to he only an accommodation party, 
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Section 1329 of the Code defines “value” as follows: 

“Sec. 1329. WHAT IS VALUE.—Value is anv 
consideration sufficient to support a simple con¬ 
tract. An antecedent or preexisting debt con¬ 
stitutes value, and is deemed such whether the 
instrument is payable on demand or at a future 
time.” 

Therefore, if the Terminal Bank was a holder of 
these notes for value, it is immaterial whether the 
plaintiff bank actually parted with a consideration 
or not, for the plaintiff succeeds at least to. all of the 
rights of Terminal Bank. 

The court found “that the plaintiff bank, as liquidating 
agent for the liquidating Terminal Bank;, received 
THE NOTES IN SUIT ALONG WITH OTHER 
ASSETS for purposes of liquidation.” It is manifest 
that, in order to find that these notes were assets of the 
Terminal Bank, the court must have found that that 
bank gave value therefor. If these notes ^yere assets 
in the hands of the Terminal Bank, they are also assets 
in the hands of the Commercial Bank. 

Section 1330 of the Code provides: i 

“Sec. 1330. WHO IS HOLDER FOR VALUE. 
—Where value has at any time been given for 
the instrument, the holder is deemed a holder 
for value in respect to all parties who became 
such prior to that time.” 

If the trial court found, as we contend it did, that 
the Terminal Bank was a holder for value of the notes 
here in suit, then this case must be reversed not for a 
new trial but with directions to enter a judgment for 
the Plaintiff. In the case of Allen vs. St. Louis National 
Bank, 120 U. S., 20; 30 L. Ed., 573, the court said: 

“Wffien a jury is waived in writing, and the 
case tried by the court, the court’s; finding of 
facts, whether general or special, has the same 
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effect as the verdict of a jury; and although a bill 
of exceptions is the only way of presenting 
rulings made in the progress of the trial, the 
question whether the facts set forth in a special 
finding of the court, which is equivalent to a 
special verdict, are sufficient in law to support 
the judgment, may be reviewed on writ of error 
without any bill of exceptions. 

• • * • • • m 

‘h\ll of the facts of the case being ascertained 
by the special finding of the court below, as 
they would be by the special verdict of a jury, 
there is no reason for awarding a new trial, but 
there must be a general judgment for the defend¬ 
ants. Fort Scott vs. Hickman, 112 U. S., 150.’’ 

On the ^ther hand if it be held that the expression 
in the third finding that the plaintiff received ^‘the 
notes in suit along with other assets” of the Terminal 
Bank does not amount to a determinatio by the 
court below that that Bank was a holder for value, 
then the findings are insufficient to support the judg¬ 
ment because thev are silent as to whether the Terminal 
Bank parted with a consideration for the notes, a 
material issue in the case. 

‘Tf a special verdict be ambiguous, or im¬ 
perfect—if it find but the evidence of facts, 
and not the facts themselves, or finds but part 
of ike facts in issue, and is silent as to others, 
it is a mistrial, and the court of error must order 
a venire de novo. They can render no judgment 
on an imperfect verdict or case stated.” 

Graham vs. Bayne, 18 How., 60, 15 L. Ed., 265. 

‘'Special findings by a trial judge in an action 
at law in a federal court, where a jury has been 
waived pursuant to the provisions of R. S., 
Sec. 649, have the same effect as special verdicts 
of a jury, and must embrace a finding on every 
material issue joined in the case, otherwise the 
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result is a mistrial. Towle vs. Boston First 
Nat. Bank (CCA), 8th Cir., 1907, 153^ Fed., 566; 
See also San Fernando Min., etc., Co. vs. 
Humphrey (CCA), 9th Cir. 1904, 130 Fed., 298.” 

Note in 6 Fed. Stats. Ann., (2nd Ed.) 219. 

If the notes were given to Dr. Lockwood for his 
own accommodation, as found by the trial court, it 
was incumbent upon the defendant to offer evidence, 
that Dr. Lockw’ood received no consideration therefor 
from the Terminal Bank. Defendant having failed 
to rebut the presumption of consideration attaching 
to every promissory note as to ‘‘every person whose 
signature appears thereon” (D. C. Code, Sec. 1328), 
the only finding upon this point that could properly 
be entered is a finding that the Terminal Bank was a 
holder for value. Under such a finding the judgment 
must be for plaintiff. 


2 . 

I 

Assignment of Error No. 3. 

“3. The trial court erred in entering finding 
of fact No. 1.” 

j 

We come now to a consideration of the^ case upon 
the merits. 

(a) I 

There is no Evidence in the Record that Defendant Ex¬ 
ecuted the Notes in Suit for the Accommodation of 
Dr. Lockwood. i 

Throughout the entire proceedings in ‘ the court 

below, defendant never claimed that he executed the 

notes here in suit for the accommodation of Dr. Lock- 
wood. On the contrary, he alleges in his plea that he 
executed them “at the instance and request of the 
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Terminal Commercial and Savings Bank^^ and that 
‘'the same were without consideration and solely for 
the accommodation of the said bank/’ (Rec., p. 6.) 
He testified that when he gave these notes to Dr. Lock- 
wood “that Lockwood so far as he knew was acting 
at the time in the capacity of Vice-President of that 
bank/’ (Rec., p. 22); that he “gave them to Lockwood 
as Vice-President of the Terminal Bank” (Rec., p. 23), 
and “that Dr. Lockwood did not tell him what he was 
going to do with them, he said he wanted them for the 
bank” (Rec., p. 24). 

That the notes were given to the bank either for a 
consideration or for its accommodation, and not to 
Dr. Lockwood personally, is nowhere controverted. 
And 3 'et, in spite of defendant’s own allegations in his 
pleading and his uncontroverted testimony, the court 
entered the following finding: 

“1. That the notes here su^d upon were 
made, endorsed and delivered by the defendant 
iMcCandlish, without consideration to one Lock- 
wood, and for his accommodation, he being 
known to McCandlish both personally and as 
an officer of the Terminal Bank.” 

This, we submit, is reversible error. Of course, 
if the plaintiff is a holder for value, as we contend 
it is, the question whether the notes were given for the 
accommodation of Dr. Lockwood or for the accommo¬ 
dation of the Terminal Bank, is immaterial, for in either 
case the plaintiff is entitled to recover. But if this 
court should determine that the plaintiff is not a holder 
for value, then the question becomes of importance, 
for if the notes were given to the Terminal Bank a 
matter of estoppel arises which is not present if the 
notes were given to Dr. Lockwood personally. 



11 


(b) : 

Defendant is Estopped to Set Up Want of Consideration. 

If, contrary to the finding of the trial court) defendant 
gave these notes to the Terminal Bank, as the plead¬ 
ings and the evidence conclusively establish he did, 
but without consideration, his only purpose in so doing 
must have been to enable that bank to deceive its credi¬ 
tors or the bank examiner. He is, therefore, estopped 
to set up the defense of want of consideration, especially 
as against a creditor of the bank. 

In the case of State Bank of Moore vs, Forsyth, 41 
Montana, 249, Forsyth had made a note which had 
been placed among the assets of the plaintiff bank, 
but the Cashier had used for his own purposes the 
proceeds thereof. When sued by the bank, Forsyth 
• interposed the defense that he had given; the note, 
not for the accommodation of the Cashier, but to the 
bank for its accommodation under an agreement wdth 
the Cashier that he would not be liable upon it. Re¬ 
ferring to this defense, the court said: 


“How can it be possible for a man of ordinary 
intelligence to suppose that a request for an 
accommodation note for a large amount, made 
by a cashier, is intended to be for the benefit 
of the bank? Notes are ordinarily given to a 
bank for the purpose of borrowing money 
therefrom. We can conceive of no circumstances 
under which a bank can require an accommodation 
note on its own account for any legitimate pur¬ 
pose. It seems to us that the mere request car¬ 
ries notice that the purpose for which such 
paper is intended to be used is not a lawful one. 
What legitimate end could possibly' be served 
by carrying in a bank commercial paper which 
was not to be paid under any circumstances? 
Obviously none. The only possible design would 
be to deceive some one, either the stockholders, 
the depositors, or the bank examiner, who acts 
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for them in the name of the state. It is only 
an innocent party who may take advantage 
of such a defense as that attempted to be inter¬ 
posed in this case, when other innocent parties 
have suffered. The defendant can not claim 
to occupy such position.’’ 

In the case of Pauly vs. O’Brien, 69 Fed., 460, suit 
was brought by the Receiver of a bank on notes claimed 
by the maker thereof to have been given for the ac¬ 
commodation of the bank. The court, after holding 
that there was sufficient evidence in the case to show 
a consideration for the notes, continued— 

‘Tf. however, this was not really the case, but 
that, in truth, the transaction was a mere trick 
to make it appear to the government and to the 
creditors and stockholders of the bank that 
it had a valuable note when in fact it did not 
have one, the result must be the same, for when 
parties employ legal instruments of an obligatory 
character for fraudulent and deceitful purposes, 
it is sound reason, as well as pure justice, to 
leave him bound who has bound himself. It 
will never do for the courts to hold that the 
officers of a bank, bv the connivance of a third 
party can give to it a semblance of solidity and 
security, and, when its insolvency is disclosed, 
that the third party can escape the consequences 
of his fraudulent act.” 

In the case of New England Fire Insurance Co. vs. 
Haynes, 71 Vt., 306, 76 Am. St. Rep., 771, the de¬ 
fendant had given a note to an incorporated insurance 
company for the purpose of enabling the corporation 
to deceive the insurance Commissioners of the State 
as to the company’s financial condition. In holding 
that the defendant was estopped even as against the 
insurance company, to set up this defense, the court 
said;— 
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*‘2. It is not necessary to decide whether it 
w’as error to admit parol evidence to show what 
occurred between Reddington and the defendant 
when the latter gave the note to th6 plaintiff, 
for the facts found on such evidence can not 
avail the defendant by way of defense to this 
action. Such facts show that he gave the note 
for the purpose of enabling the plaintiff to 
deceive the insurance commissioners of this 
state in respect of its then financial, condition, 
and he is estopped from taking advantage of his 
own fraud in this behalf.’’ 

And in the case of Third National Bank vs. Reichert, 
101 Mo. App., 242, it appeared that Reichert had 
given his note to the Chemical National Bank. After 
the maturity of the note, ail of the assets of the Chemi¬ 
cal Bank, including the defendant’s note, were pur¬ 
chased by the plaintiff. Suit was brought against the 
defendant on his note and the defense of want of con¬ 
sideration was interposed. The court, after holding 
there was a consideration for the note, added— 

“According to the testimony relied on by the 
appellant, he executed the note in question for 
the distinct purpose of imposing on any national 
bank examiner who might investigate the con¬ 
dition of the Chemical Bank. Such examina¬ 
tions are made for the good of stockholders and 
the public generally. They are the means pre¬ 
scribed by law to keep national banks in sound 
condition, prevent losses by improvident or 
dishonest managers to stockholders ; and cus¬ 
tomers, maintain public confidence in those 
institutions and a stable condition of the country’s 
finances. It is a serious question whether ap¬ 
pellant is not estopped to interpose the defense 
of lack of consideration for a note given in the 
circumstances and for the purpose he says he 
gave this one. Granting that it was acquired 
by the respondent after maturity, as it was 
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executed by the appellant to deceive the officer 
whose duty it was to scrutinize the bank’s 
assets, appellant occupies a weak position on 
which to withstand the demand of the respon¬ 
dent, which was innocent of actual knowledge 
of the facts and would fall a' victim to a scheme 
contrived by other persons to evade the law. 
^lakers of commercial paper who acted from 
similar bad motives have been held estopped 
to defend on the ground of want of consideration. 
Mead vs. National Bank, 34 N. Y. Supp., 1054; 
Winton vs. Freeman, 102 Penna. St., 366; Long- 
mire vs. Fain, 89 Tenn., 393; Howard vs. Palmer, 
64 Maine 86; Leggett vs. Goodrich, 20 La. Ann., 
165. The rule is probably universal that a 
person who engages in a fraudulent transaction 
will be left without relief from a hurtful conse¬ 
quence which may befall him.” 

As elsewhere pointed out in this brief, plaintiff, 
relying upon the representations of the officers of the 
Terminal Bank that the notes here in suit were the valid 
and binding obligations of the defendant, guaranteed 
the payment of the depositors and other creditors of 
that Bank, paid out money upon such guaranty, for 
which it has not been reimbursed, and thus became a 
creditor of the Terminal Bank. Defendant, by giving 
these notes, permitted this fraud to be perpetrated. 
To allow him now to set up a defense of want of con¬ 
sideration, would deprive plaintiff of a portion of the 
security upon which it relied in giving its guaranty, and 
thus cause it, an innocent party, to suffer a loss. 

3. 

Assignments of Error Nos. 4 and 5. 

‘‘4. The trial court erred in entering finding 
of fact No. 2. 

“5. The trial court erred in entering finding 
of fact No. 3.” 



15 


The court below found as follows: 

‘^2. That the plaintiff bank, present; holder of 
said notes, is not a holder thereof for value. 

“3. That the plaintiff bank, as liquidating 
agent for the liquidating Terminal Bank re¬ 
ceived the notes in suit along with other assets 
for purposes of liquidation.” 

These findings, being based upon the construction 
of a written instrument, are not findings of fact but 
conclusions of law. 

Had plaintiff merely agreed to reduce the assets 
of the Terminal Bank to cash, and apply such cash, 
to the extent it was sufficient so to do, to thd payment 
of the debts of the Terminal Bank, plaintiff assuming 
no liability therefor, it might well be that plaintiff would 
be a liquidating agent not entitled to the rights of a 
holder for value. But the plaintiff in addition to 
agreeing to liquidate the affairs of the Terminal Bank 
guaranteed ^‘the full payment of the amounts due the 
depositors and the other indebtedness” of the Terminal 
Bank, and did this upon the security of the; assets of 
that bank turned over to it. 

Section 1333 of the Code provides that an accommo¬ 
dation party “is one who has signed the instrument 
. . . without receiving value therefor, and for the 

purpose of lending his name to some other person,” 
and “is liable on the instrument to a holder for value.” 
It will be noted that the holder is not required; to be one 
in due course, but merely one for value. Value is 
defined by Section 1329 of the Code as “any considera¬ 
tion sufficient to support a simple contract.” ; 

Defendant, by giving his notes, loaned his name to 
the Terminal Bank. At the time the agreement of 
January 19, 1924 (Rec., p. 15), was signed,: whereby 
the plaintiff took over the assets of the Terminal Bank 
and guaranteed the payment of the .depositors and 
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certain creditors of that bank, these notes were rep¬ 
resented by the officers of the Terminal Bank as being 
among the assets of that bank. Dr. Lockwood, 
Vice-President of the Terminal Bank, a witness for 
defendant, on cross-examination admitted ^That he 
remembered a meeting that took place, in the building 
next to the Terminal Bank the night the agreement dated 
January 19, 1924, was signed. That he remembered 
that there were present at that meeting the officers 
of the plaintiff and the officers of the Terminal Com¬ 
mercial and Savings Bank. That at that meeting all 
of the assets of the Terminal Bank were examined bv 
the officers of the Commercial Bank. That he knew 
that the notes here in suit were among the notes in 
the Terminal Savings Bank. That he remembered 
that the general question was asked in regard to lots 
of the notes in the Terminal Savings Bank whether it 
was a good note and if there was any defense to it. 
That he heard the statement made bv Mr. Latimer, 
one of the Directors of the Terminal Savings Bank, 
in reply to such question that there was only one note 
in the bank that was an accommodation note and that 
was the accommodation note of one Lepley; that he 
knew there was another series of accommodation 
notes and on being asked why he did not speak of them, 
he answered that he may not have thought of them; 
THAT HE KNEW THAT THE WILLINGNESS 
OF THE PLAINTIFF TO MAKE THE AGREE¬ 
MENT OF JANUARY 19, 1924, AND GUARANTEE 
PAYMENT OF THE DEPOSITS OF THE TERMI¬ 
NAL COMMERCIAL AND SAVINGS BANK WAS 
DEPENDENT UPON THE ASSETS OF THE TER¬ 
MINAL BANK AND THAT HE SAID NOTHING 
ALTHOUGH HE KNEW THAT THE NOTES HERE 
IN SUIT WERE ACCOMMODATION NOTES (Rec., 
p. 20). . . . That there were other notes in the 
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Terminal Bank besides the notes of Lepley and the notes 
of McCandlish that were without consideration and 
that he had obtained notes for the bank without con¬ 
sideration outside of the ones he had obtained from 
defendant.’^ (Rec., p. 21.) 

The agreement of the plaintiff to guarantee the 
payment of the depositors and certain creditors of the 
Terminal Bank, was the consideration for ; the con¬ 
veyance and transfer to it by the Terminal; Bank of 
its assets including the notes here in suit and:the other 
accommodation notes. It requires no citation of au¬ 
thority to support the proposition that an agreement 
to guarantee the payment of the obligations of another 
is a “consideration sufficient to support la simple 
contract.” 

And one is a holder for value irrespective of whether 
he takes title absolutely or as security for thei payment 
of another obligation. In the case of Thompson vs. 
Franklin National Bank, 45 App. D. C., 21S-226, this 
court said:— i 

“But since the adoption of the Negotiable 
Instruments Law, even in states where the rule 
was formerlv to the contrarv, it is now held 
that one who holds a negotiable note taken 
before maturity as collateral security for a 
preexisting debt is a holder for value.” ; 

I 

As appears from the testimony of Dr. Lockwood, 
above quoted, the plaintiff in guaranteeing the pay¬ 
ment of the depositors and other creditors of the Termi¬ 
nal Bank relied upon the sufficiency of the latter’s 
apparent assets to reimburse it, the plaintiff, for the 
moneys paid out by it under such guarantee, which 
payments exceeded by over 830,000 the ariiount re¬ 
ceived. By paying the deposits and other obligations 
of the Terminal Bank, the plaintiff became the creditor 
of that. bank, and held the notes here in suit as col- 
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lateral security for the repayment to it, the .plaintiff, 
of such debt. Hence, the plaintiff is a holder for value. 

It is true that it appears from the testimony of one 

Thompson (Rec., p. 22), that the endorsement of the 

Terminal Bank was not pieced upon the notes here in 

suit until about a week after thev were delivered to the 

%/ 

plaintiff. But these notes having been made by de¬ 
fendant payable to himself and endorsed by him in 
blank were transferable by mere delivery. 

Section 1313 of the Code provides that a negotiable 
instrument is payable to bearer “when the only or last 
indorsement is an indorsement in blank,^’ and Section 
1334 of the Code provides that if a note is “payable to 
bearer it is negotiated by delivery.” 

But even conceding that the title to the plaintiff 
did not become perfect until the notes were endorsed 
by the Terminal Bank, plaintiff, nevertheless, is a 
bona fide holder for value. 

Section 1353 of the Code provides as follows: 

“Sec. 1.353. TRANSFER WITHOUT IN¬ 
DORSING.—"Where the holder of an instrument 
payable to his order transfers it for value with¬ 
out indorsing it, the transfer vests in the trans¬ 
feree such title as the transferrer had therein, 
and the transferee acquires, in addition, the 
right to have the endorsement of the transferrer. 
But for the purpose of determining whether the 
transferee is a holder in due course, the negotia¬ 
tion takes effect as of the time when the indorse¬ 
ment is actuallv made.” 

There is no evidence in the record that the plaintiff 
had any knowledge of any defense to the notes prior to 
the endorsement by the Terminal Bank, But even if 
it had, its situation is not changed, for under Section 
1333 of the Code, an accommodation party is liable 
“to a holder for value, notwithstanding such holder at 
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the time of taking the instrument knew him to be only 
an accommodation party.” 

We respectfully submit that under a proper inter¬ 
pretation of the agreement of January 19, 1924, the 
plaintiff in return for the conveyance, ■ transfer, 
indorsement and delivery to it of the assets of the 
Terminal Bank, including the notes here in suit, parted 
with such a consideration as w’ould support a simple 
contract, and that the Trial Court committed reversible 
error in entering its findings Nos. 2 and 3. ; 


CONCLUSION. 

As testified to by Dr. Lockwood (Rec., p. 21), among 
the apparent assets of the Terminal Bank upon which 
the plaintiff relied in giving its guaranty were accom¬ 
modation notes other than those of the defendant. 
Hence, it will be seen that this is a test case to determine 
whether the loss sustained by plaintiff by reason of its 
guaranty shall be borne by it, an innocent party, or 
by the persons who permitted their accommodation 
notes to be placed among the assets of the Terminal 
Bank. 

The question presented is a broad and vital one:— 
Can persons lend their names, without liability therefor, 
to a bank in failing circumstances to give it an ap¬ 
pearance of solvency which it does not possess, thereby 
deceiving the bank examiner into permitting the bank 
to continue in business after its capital is impaired, 
with the attendant risk to the depositors, and inducing 
depositors and other creditors to deal with i it as a 
solvent institution? To hold that such persons are 
not liable upon their accommodation notes will impair 
the integrity of the whole banking system. ^ In the 
instant case, had the plaintiff not given its guaranty, 
the depositors of the Terminal Bank would Have sus¬ 
tained a loss. As between the depositors and the 


# 
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makers of the accommodation notes, there should be 
no question but that a recovery against such makers 
could be had. The plaintiff having indemnified the 
depositors against loss is certainly subrogated to all 
of their rights. 

It is respectfully submitted that for the reasons 
stated the judgment of the court below should be 
reversed. 

Respectfully submitted, 

R. GOLDEN DONALDSON, 
HAYDEN JOHNSON, 

VERNON E. WEST, 

WILLIAM H. HOLLOWAY, 

Attorneys for Appellant, 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

Appellant sned the appellee on certain promissor}’ 
notes made by the appellee, payable to his order and 
by him endorsed in blank (Rec., 4, 5). The notes were 
made at the solicitation of, and were handed! 
maker to, one Charles H. Lockwood, a man known to 

1 / 
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llio maker for a mimbor of vears and at the time of 

• 

the making- of tlio notes Viee-Presidenl of the Terminal 
Commercial and Savin<;s Ihink. Tlie said notes were 
in the ])ossession of said bank on tlie Ihlli day of Jan- 
nary, tlie day and date the agreement between 

tlie two l)anks was entered into (Hee., 15). Appellee 
was not promised anything for the said notes, nor did 
he receive anything for them. This is shown fully by 
the testimony of the said Lockwood (Rec., 19 and 20) 
and by that of tlie apiiellee (Rec., 24). Lockwood told 
a]>])ellee tliat he wanted the notes for the Terminal 
Bank, and tliat he, the appellee, would not be called 
u])on to ])ay them (Rec., 24). The record is silent as 
to when, and under what circumstances, the notes were 
delivered to the Tc*rminal Bank, but it is emphatic 
that the a})])ellee did not receive anything from the 
bank for them, although the appellant claimed they 
were credited to a])})ellee's account. 

Lockwood (Rec., 21) says that even if the bank’s 
ledger shows that they passed to appellee’s credit, 
that fact would not alter his testimony that appellee 
roceiv(‘d nothing for them. The “note register” bv 
which it was sought to establish that these notes went 
to aiipellee’s credit was a loose-leaf book. Ap])ellee 
was never called u])on to })ay interest on the notes, and 
lie testified that with his check for the sum of $2,045, 
on December 2Sth, he paid all the notes that he had 
gotten any moiiey on (Rec., 24). Ap])ellant attempted 
to sliow by the alleged records of the Terminal Bank 
that appellee i-eceived a consideration from that bank 
for the notes, but appellant could not induce the wit- 


o 


I 

ness to say further than that the entries mean/^ ^‘ac¬ 
cording to the entrg/^ that defendant (appellee) got 
the money (Rec., 23). The witness, who thus crypt¬ 
ically testified, admitted that the pages upon Which he 
based his testimony were loose pages; the writing in 
typewriter, and that he did not know who made it; 
that he did not post the entries; that he was away 
from the bank, ill, when it was done; and had no per¬ 
sonal knowledge of the transaction (Kec., 23)'; that he 
was testifying only to what the records indicate; and 
could not sircar that appellee got the money,, nor that 
the records represent the proceeds of a discounted 
note. The eyidence, therefore, stands: Lockwood and 
a})])ellee testifying that the latter got nothing'; the rec¬ 
ords of the bank (to the opposite) discredited by the 
cashier of the bank. 

Alerely crediting a depositor's account with the pro¬ 
ceeds of a negotiable instrument will not Constitute 
the one making the credit a holder for yalue in the 
absence of a withdrawal of the credit by the depositor. 
Thompson vs. Sioux Falls National Bank, 150 U. S., 


231. 

Appellant declared on the notes as indorsee and was 
met by plea of no consideration by the ap])ellee, and 

j 

that plaintiff was not a holder for yalue (Rec>, 5-6). 

The cause was tried to the court without a jury. 
The court entered a finding for defendant i(l\ec., 7). 
On motion of appellant this linding was set aside and 
the findings apiiearing on page 8 of the record were 
entered. 
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ARGUMENT. 

Ap])c'llant c'ontoiuls that tlio ai>-roomoiit of January 
19, 1924, ma(l(‘ it a purcliasor for value. Appellee con¬ 
tends to the eonti-ary, and that ap])ellant was merely 
a licpiidatini*' aj^ent of the Terminal Hank. 


The Agreement of January 19, 1924. 


This auTeement was 


skillfullv drawn so as to face 

* 


two wavs. 

Parofjra'jJt Fir>f. This paragraph recites that the 
first ])arty (the Terminal Bank) ‘‘hereby sells, trans¬ 
fers, ass/f/ns and couveijs" the notes, ledger, and other 
accounts, choscs in action, bills receivable, real estate 
and other assets. 


Paraqraph FccoivL This paragraph recites that, in 
consideration of the sale and transfer of the assets 
above set forth, a])pellant will do certain things. But 
('allinu' this transaction a sale does not make it one. 
I'he ])a])ei’ must l)e surveyed as a whole. So surveyed 
it rev(*als niimistakablv the character of an agreement 
to li(]uidat(‘ only. By it the Commercial Bank agrees 
to take, receive, collect, disi)ose of and administer 
said assets, ])iit with no liabilitv on account thereof 




except “for willful misconduct or bad faith. 

If tlie (’omm(*rcial J>ank was a purchaser, as the first 
paragraj)h, above* (piotcel, attempts to classify it l)y 
use of the woi’d “s(*]ls," why the reason for d(*lining 
its furthei* rights in the ])i‘eniisos, es])ecially the agree¬ 
ment to ''administer'^; and why the protection of the 



0 


accompanying conditions of indemnity and non-liabil¬ 
ity? Further, the proceeds are to l)e applied to the 
extent to which they are sufficient to the payments set 
forth in the order set forth, (1) to expenses/costs and 
ct;arges incurred hg the appellant, Including a fee to 
its counsel and a connnission of 5 per cent of the face 
value of the assets; (2) to pagment to the appellant 
of 6 per cent interest on the amount of certain deposits 
and lia])ilities until the same shall have beeii ])aid out 


of the assets, with cross-credits of interest earnings on 


assets turned over; (d) to the })aymeiit in full of the 
amounts due depositors: (4) to the payment of the 
other outstanding obligations of the Terminal Bank, 
and, finally, the balance to the Terfninal Bank's stock¬ 
holders. 


Then the Commercial Bank <»-uarantees the: full ])av- 
nient of the depositors and certain other creditors and 
takes a bond to indeninifg itself (Bee., IS). ; 

These conditions are at war with anv contention of 
a bona fide sale, and are conclusive that it was not a 
sale. I 

Counsel for appellant relies upon the guaranty of 
full pa}Tnent provided for as conclusive of a bona fide 
sale. 


'What this ai^reement savs is: ‘‘Tf vou, the Terminal 
Bank, will permit me, the Commercial Bank, for a con¬ 
sideration of costs, attorney's fees, and commissions, 
to close you out T will, for that consideration, guar¬ 
antee full payment of certain of your obligations, 
using vour assets as far as thev go.'^ Tt also stresses 
the fact that it has paid out more than it has collected. 
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But it lias not sliown what roalizable as^^ots it still lias, 
and it iiiiioros the indeinnit'yini;- bond. The appellant 
niay dri'ss itsc'H' in oIIum" rainnait, hut it is, nevinihe- 
less, nolhiiiL:.- nioi’e than a voluntary r(‘ei‘iver. Dei'iuises 
available aii’ainst the d\‘rniinal Bank are etiually avail¬ 
able aii:ainst it. 

lintehins rs. Lane^ley, l27 App. D. C., 234. 


If the a])])(‘llant was ownin’ ot* the assets of the Ter¬ 
minal Bank, whv was it seekiim’ from the ofiicials of 

% *- 

that hank instructions ‘‘What to do aliout the notes 
receivi'd undiu’ the ae’rccincnt " (Rei*., B)-*20), a course 
ahsolutcly iiiconsistont with ownership/ Toplilf rs. 


To])lilf, 1*2‘2 U. S., 121. 

Witness Thom])son testified he was a])pointed secre¬ 
tary of liijuidatinu- committee of the Terminal Com¬ 
mercial and Savinii’s Bank: that on January 20, 1924, 
whii'h was the day following,- the transfer of assets, he 
went to api)ellant\s hank to helj) straii*‘hten the Termi¬ 
nal Bank's affairs: that he was ])aid u]) to June 1, 1924, 
and his salary charged to the Terminal Bank: that he 
also endorsed the notes about one week after January 


19, 1924 (Hec., 22). 

Appellant did not take these notes for ‘‘value,’’ nor 
hv “negotiation,” within the meaning of those words 
in the Xegotiahle Instrument Act. Those terms as 
there used imply a transfer of ownership of the paper. 
There was no such transfer here. After paying its 


costs, its counsel and its commissions, and the Ter- 
ininars debts, the rimiainder helong(‘d, nol to th(‘ Com¬ 
mercial Bank, hut to the Terminal Bank's stockholders 
(Kec., 16). 



/ 


To negotiate these notes means to transfer them 
for value, so as to make the transferor liable* as in¬ 
dorser. (The iiidorseinent is not withont reeonrse.) 
Yet the appellant would hardly insist that itlie Ter¬ 
minal Bank is liable. 

Blakestone r.v. Dudley, b Dner, .‘ITo-T,! cited by 
the Supreme Court of the United States in 
Hall vs, Cordell, 14l2 U S., 116. 


In the former ease the Court savs: 

“As to the allegation that they indprsed the 
bill: as they never delivered the bill tO: any per¬ 
son with the intent of rendering themselves 
liable as indorsers, it is certain that they never 
indorsed it in the legal sense of the term. Their 
putting their names on the l)ack of the bill was 
not an indorsement, but a mere authority to the 
agent whom they employed to demand its ac¬ 
ceptance and payment.” i 


A receiver of a bank has no greater right' on notes 
to the bank than the bank itself would have had. Such 
receiver, though a trustee for the creditors, yet has not 


the rights of a bona fide purchaser of such notes. 
Scott vs. Armstrong, 146 U. S., 499. , 

Hutchins vs. Langley, 27 App. D. C., 234. 
Lincoln vs. Fitch, 42 ^le., 456. 

Lyons Bank vs. Denman, Hill & D. Supp. X. Y., 


398. 


If, as the lower court held, the a]')pellant received the 
notes as the liquidating agent of the Terminal Bank, 
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it folloAvs tliat this suit was instituted for that bank. 
The a])pellant is not a Ixnw fulc holder, 

First National Bank rs. Fox, 40 App. D. C., 430, 


and is (*hargeal)le with the knowledge of the Terminal 
Bank (Allen County State Bank rs. Central Stone Co., 
20o Mo. A])p., 588. 

Further that the notes were not taken for value, nor 
in usual eoui'se of business: 

“The ex])ression, ‘usual course of business,’ 
as one of limitation upon the powers of a cor- 
portatioii, is generally referable to activities of 
a going c(uicern, and has little if any ap])lication 
to one which is u])on the threshold of liciuida- 
tion because of insolvency." 

Geoi-ge rs. AVallace, 135 Fed. Kep., 286. 

AVilliams vs. Bank, 90 Pac. Rep., 1012. 


It is manifest that the Terminal Bank was insolvent 
on the 19th of January, 1924; hence, that the appellant 
bound itself to pay certain obligations of the Terminal, 
cannot make it a holder for value, nor holder in usual 
course, beyond the extent to which the former was such 
holder: because it, in law, was a trustee of the assets 
for the benefit of the creditors and therefore had no 
power to extend the virtue of the assets beyond their 
virtue in the hands of Terminal Bank. If such were 
the case, it would be in tlie power of any failing con¬ 
cern to j'ealize upon accommodation paper in its ])Os- 
session by the simple proc(*ss of a liquidation under 
the guise of a sale. The assets of an insolvent l)ank 
constitute a trust fund for the benefit of the bank’s 
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creditors, a position in which the law places^ the ap¬ 
pellant, irreconcilable with appellant's contention that 
it is a holder for value, and not a liquidating agent. 

Bank of Sx)ringfield vs. Williams, 205 X. W., 

221 . 

City of Sturgis vs. Meade County Bank, 161 
X. W., 327. 

I 

I 

_ t 

That the appellant, by contract, attempts to give 
itself a dual relationship to the assets of the failing 
bank can hardly, as a legal x)roposition, be acceptalhe. 
It must be, with respect to third persons, either one 
or the other, i. e., trustee or purchaser for value. It 
cannot be both. It cannot hold as trustee and also as 
purchaser. In X^ational Bank vs. Texas Inv^, Co., 74 
Tex., 421, the court said: ; 

hen one corporation transfers all of its 
assets to another corporation, and thps i)rac- 
tically ceases to exist without having ,})aid its 
debts, the latter corporation takes the property 
subject to a lien in favor of the creditors of the 
old company,” i 

I 

i. e.y as trustee for the creditors of the dissolving cor¬ 
poration. 

In the Texas Investment Company case the transac¬ 
tion was quite similar to the case at bar. The court 
held it to be a voluntary general assignment.. 

In the case of Williams Bank, supra, the court 
said: 

“When one corporation transfers ail of its 
assets to another corporation with a;view of 
going out of business and nothing is left with 
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Nvliirli to its debts, tlie traiisil'ree eorpora- 
tioii is cliaru'ed with notice of th(‘ eiivninstanees 
of tlie ti’ansaetion and takes the assids rmn 
one re.'' 

In M(*rriam /*>•. (^i-anite l>ank, S («ray, ‘io4, it was 
lield tliat an assiiiiinunit of a note to a hank under 
sneli cirennistanees as to constitute an assi^-nment 
witliont rec'onrse was not made in due course of hnsi- 
ness, hecanse sncli “is not tlie nsnal course of traiis- 
ferrinii- a security indorsed in l)lank/' 

Estoppel. 

Tliere is no li-round liere of estoppel. The defendant 
(U‘ceived nol)ody nor did he attem])t to deceive anyone. 
There is no (‘vidence tcmdiiiii- to show that the l)ank 
examiner was deceived or ever saw these notes. 

Daniel C)n Xei^'otiahle Instruments, (ith Kd., Sec. 
Sdl. 


Xor was tliere any ]’e])lication of esto])])el filed. 
Deane rs. Echols, '1 A])]). D. C., o'J'i. 


In this last case it is said that estop])el should he as¬ 
serted hy rei)lication, not hy demurrer: 


“The defense of estoppel hi ])ais is distinct 
fj-om that of an esto])t)el hy record, and the facts 
const it utinii' such deDmse are new matter, which 
must ])e S})ecially pl(‘ad(‘d.'’ 

ATwliall vs. Hatch, l.*>4 Calif., 2(51). 
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There can be no question that in the absence of such 
pleading and of objection to appellee’s testimony that 
there was no consideration apy)ellant waived estoppel. 
Phila., AVil. & Balto. K. R. r.y. Howard, 13 How., 
335. 

Richardson r.s. Citv of Boston, 19 How., 207. 
Hanson vs. Buckner's Exec., 4 Dana (Ky.), *251. 


Xo prayer was submitted on the question of estoppel, 
and in the absence of any finding on the point by the 
court below appellant is not in position to press it now. 

Xolicing- tlie cases cited l)y ap])ellant on ihis; point: 

BaiiJi vs. ForsijtJi, 41 Hoiit., 249, was a case of an 
innocent holder in due course. There was no question 
of estoppel in the case. 

Paulij vs. O'Brie If, 69 Fed. Rep., 460: There the 
court expressly finds tliat the note was acquired for 
value. 

Fire Insnranee Co. vs. Ilaijues, 71 Vt., 306: In that 
case tlie defendant gave his note to the insurance com¬ 
pany for 20 shares of its stock in pursuance of a plan 
to release the liabilitv of another mem])er of the com- 
pany. Tliere was, therefore, consideration for the 
note. The report of the case does not present the evi¬ 
dence alleged to show an attempt to deceive the Insur¬ 
ance Commissioner. As there was a consideraBon for 
the note, any observations as to estoppel were ])rob- 

ablv onlv diet urn. 

• ^ 

Third Xational Bank rs. Rieltard, 101 Ho. App., 242, 
did not turn on estoppel, and the language quoted by 
counsel is dictum. The court decided the case in the 
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coiK'Iudiiii;- paragra|)li, \vhi(*li in no way relates to 
esl()])])c‘l. 

in the stale ot‘ the record tliis Court cannot con¬ 
sider tlie point ol* estoi)peh 

“Wlu'ther appellant is estopped from ol)ject- 
ini;- to the validity of tlu* sale to the respondent 
cannot he determined upon this appeal. The 
1 ‘ecoi'd doc‘s not disclose any issue n[)on that 
pro])osition before th(‘ Snpc‘rior Court, and that 
Court did not make anv lindinn* to that effect. 
AVh(‘ther one is (‘stop])ed hy liis condnet is a 
(piestion of fact to he determined from the evi¬ 
dence in reference thereto. AVe cannot assume 
from the evidence before the Court that it would 
have found that the a])])ellant was so esto])])ed, 
and it is not within the jurisdiction of this Court 
to make a tindini;- of fact from the evidence he- 
fore that Court.*' 

Di Xola rs. Allison rf al., 14.‘1 Calif., 106. 

It must 1)0 conceded that had the <iuestion of esto])pel 
h(‘en ])lea(h*d and j)r(‘sented to the court below by ap- 
j)ellant that court would have had the ]a)wer to find, 
and should have found as a matter of fact and not as a 
matter of law, on the question of esto])pel, which find¬ 
ing' on a])p<‘al would not have been a matter for consid¬ 
eration by this Court. 

])i Xola Allison, ITl Calif., 106. 

Alorgan rs. Farrel, 08 (hjjin., 41.‘>. 

Gaylai'd rs. Xeb. Savings 6 : Kx. Bank, 74 X. AV., 
417). 

Brown vs*. Bow(‘n, dO X. Ah, blO. 

Southern iiy. rs. Howell, 71 S. H., 072. 
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The Court’s Failure to Specifically Find the Terminal 
Bank was Not a Holder for Value. 

Ay)polIaiit contends that lK‘caiiso the court did not 
specitically write into its finding’s tliat the Terminal 
Bank was not a lioldei* for value, it therefore made no 
finding* in that respect. The court found that the ap- 

i 

pellant bank was acting as ^‘li(piidating agent for the 
Terminal Bank.’’ In other words, that the two banks, 
as to this transaction, were the same. When, therefore, 
the court further found that the record plaintiil: bank 
‘‘is not a holder for value,” it was necessarilv a find- 
ing that the Terminal Bank was not a holder for value. 
The title of the two banks was identical, hence I when 
the court found that the (Commercial Bank was not 
a holder for value it was needless to find in terms 
that the Terminal Bank was not a holder for value. 
Inasmuch as the Commercial Bank took without actual 
notice of the character of the notes, it could be found 
to be a holder without value onlv on the theorv that 

• ft' 

its holding was tliat of the Terminal Bank, and even 
though the court below did not make a specific finding 
on this feature of the case, other than contained in 
Finding Xo. o, the omission did not work any injury 
to the plaintiIf. For, with the testimony of the vice- 
president of llie defunct bank that the defendaiit re¬ 
ceived nothing; that defendant was not promised any¬ 
thing for the notes; that he did not ask for anything for 
the notes, and that even if the ledger of the Teilminal 
Bank showed be got $4,800, that would not alter his 
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testimony in that ros])o(*t (Rec., 21), taken in connec-, 
lion with the evidence of the casliier of tlie defunct 
bank, wliich was confined to what the records indicated 
onlv, and wlio stated, after readiim- the note book and 


tlie ledo-er of tlie defunct bank, tliat he would not even 
tlien swear tliat the defendant i;-ot the monev (a clear 
retmdiation of the relial)ility of that bank's records, 
])ag-e 24), and the testimony of the defendant (Rec., 
24) heretofore fully set forth: there can be no doubt of 


the intention of the trial court. It had revealed its 
conclusion in Findin<>- Xo. .2, that the plaintiff was a 
li(]uidatinii- ai^ent. Had the trial court further elabo¬ 
rated its lindiiiiis, additional expressions could not have 
been favorable to the plaintiff, for any other deduction 
would be inconsistent with its specific findings. 

Further ap])eilant cannot complain. It submitted 
no prayer, and made no request for a specific finding 
on that point, nor is it, in fact, injured by the court 
having said argumentatively that which appellant con¬ 
tends it should have said specifically. 

Appellant contends that the defendant has not shown 
Lockwood received nothing from the hank. 

The books, or alleged books, introduced by appellant, 
showed these notes entered to credit of ap])ellee. That 
they did not aetnall/j return him aiiyfhiiig, notwith¬ 
standing such entrv lias been discussed elsewhere. 
But the fact of tlieii* enti\v to credit on appelle(*'s ac¬ 
count is prima fade evidence that Lockwood did not 
receive anything for them from the Terminal Bank, 
and would seem to answer appellant's contention. 
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Counsel for ap])ellant intimates, willioiil contending’, 
that the use of the words, ‘‘other assets,” amounts to 

a determination ])v the court tliat the Terminal Bank 

* 

was a holder for value. Sucli a contention cannot be 
seriouslv made. It is manif(?st that the moaning of 
the Justice below was that the notes were included 

I 

amongst the assets turned over. i 

O I 


The Finding’s Support the Verdict. 


The theory of ])laintifr's case, u])on which it must re¬ 
cover, is reflected in its declaration and its testimony. 
It cannot now shift its ground (Stevens rs. Saunders, 
34 App. D. C\, 321). 

The declai’ation declai’cd on the iioles as “ J/J// hi- 
dorsvfl htf fJir fo fjir Tf'nH/Jial Cmiihicrclal 

and Savinas Banl:^ icluf iudorsrd if (them) to the. plain¬ 
tiff, wherefore the plaintiff claims,” etc. 

The ])lea sets forth (1) the notes “were without con¬ 
sideration and solely for the accommodation of said 
Terminal flank," (2) th(‘ “])laintiff is not a hona fide 

i 

holder of said notes by indorsement for value, before 
maturity in due course and without notice," (3) that 
the ])laintiff took ‘‘said notes by way of assignment 
ill the capacity of trustee," etc. ^ 

On these ])leas issue was joined. A tinding upon 
either issue for defendant is suflicient to su])j)prt the 
verdict. j 

On the second issue the court finds (Bee., that 
“the plaintiff bank is not a holder for value." ; 




If) 


On tlio tliircl issue tlio court finds tliat the plaintiff 
look tliouiotes as liipiidating ai>’ent for the Terminal 
Bank, wliich is to say that it was not the holder and 
owner of the note u])on which it declared as such. 

These hndiuii’s are consistent with the issues, the 
theory of ])laintilY's case as made by its declaration, 
and the whole tenor of his case as made bv the testi¬ 


mony. 

The court having found certain determining facts, it 
is the duty of this Court to accept them, unless clearly 
and manifestly wrong. 

Ellison vs. S]dain, 49 App. D. C., 99. 

Lawson rs. United States Mining Co., 207 

r. s.. 1. 

WILLIAM A. LEE, 

AV. Mk IMILLAX, 

R. E. L. SMITH, 
Attorneys for Appellee, 
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